Dear Mr. Dimitrief, 
Subject: response on the issue of the 2009 securities fraud and public procurement corruption and its effect on my employment with GE

Your letter dated 3 February 2011 misrepresents my complaint and appears intended to cover-up a securities/ shareholder fraud, corruption and possible insider-trading.  My response follows: 
1. My initial reaction to finding out about the 2009 lie/ mistake was that Prat Kumar and Ash Nainar might have misled GE Corporate management. 
2. However, after conversations with Jamie Winget and Himali Arora and some research, I communicated to GE that the 2009 cover-up appeared to be a larger misdemeanour, i.e., securities fraud and public procurement corruption.
 
3. My discussion with Jeff Eglash during the meeting on 1 December 2010 focussed on the issue of securities fraud. I mentioned that the rejection of GE’s bid was price sensitive information and had not been disclosed to investors in accordance with disclosure norms. Surprisingly, your letter dated 3 February 2011 makes no mention that I complained about a securities fraud and about corruption. Instead you have proceeded as if my complaint was limited to my initial reaction that GE senior management might have been misled.

4. In February 2009, GE share price was plummeting because of the financial crisis.

5. The Diesel Locomotive tender for the supply of 1000 locomotives was a huge order, the largest ever for GE Transportation. GE had informed its shareowners and investors about its participation in this tender and the business opportunity and prospects this provided.
 The news on whether or not GE got this tender was price-sensitive information capable of driving GE’s share price up or down.
 GE was under an obligation to promptly and accurately disclose this information to its investors and shareowners under US Securities and Disclosure regulations. Further, GE was under an obligation not to publish any misleading or false information regarding this opportunity.  

6. GE submitted its financial bid on 16 February 2009. It is important to ask when was GE told and/ or when did it find out that its bid was non-compliant and that its tender had been rejected. Did GE promptly and accurately disclose this information to its shareowners? Was there any violation of fair disclosure norms? 

7. The Government of India held a Cabinet meeting on 23 February 2009 where it took the decision to scrap the tenders and to set up the Diesel and Electric Locomotive factories as departmental units. GE must therefore have been informed before 23 February 2009 by the Government that its bid was non-compliant and/or had been rejected.    
8. I was informed by a GE employee that the letter/ communication from the Railways informing GE about the outcome of its bid was suppressed. There are published news reports from 2009 where Prat Kumar is quoted as stating that GE did not receive any communication from the Government on its tender and that the bid was scrapped because of the elections or because GE was the sole bidder. All parts of these statements were false and misleading. 
9. How could GE not have been informed by the Government that its bid was not compliant or that it was being rejected? The Government was legally bound by tendering rules to follow due process which I assume it must have done unless GE improperly and illegally influenced the process by suppressing a written communication. 

10. Your letter shows that GE knew about its bid being non-compliant on 21 February 2009. 
11. GE got back its security deposit for this bid. How did it get back its deposit without having received any communication at all about the tender from the Government? 

12. Mr. Eglash told me on 30 November 2010 that GE Corporate senior management was aware that the GE bid was non-compliant and Mr. Lorenzo Simonelli wrote to Mr. Immelt saying that GE had submitted a fresh/ revised bid. As I pointed out to Mr. Eglash then, GE could not have submitted a fresh/ revised bid, this being against tendering rules. So either this statement by Mr. Simonelli was incorrect or GE was engaged in irregular/ illegal conduct. 

13. On 1 December, 2010, Mr. Eglash showed me a Business Standard Report dated 23 February 2009. This entire report is extracted at Annexure A at the end of my response.  

Mr. Eglash suggested to me that this report showed that GE had disclosed to the public that there was an error in its financial bid. This suggestion is false and incorrect. 

The report does not record/ attribute a disclosure by GE that its bid was non-compliant. Instead it states that the “ostensible” reason being given is that the problem is that of a single bidder. This is also what GE had publicly stated and was GE’s official position.
 The report went on to state that some sources in the Railways have indicated that there was a technical mistake in the GE bid. The report further stated: “When this was pointed out, however, the company said it was a mathematical error and has agreed, in writing, to accept that the price of its locomotives be lowered by the extent of the error — for all the locos. This adds up to around Rs 300 crore over the life of the project.”
Therefore GE did not make any disclosure in this report. Instead, when forced to respond to the Railway source’s information that there was a technical error in GE’s bid, GE responded by stating that it was only a mathematical error and GE had agreed in writing to accept a lower price. GE was clearly implying that this technical error was inconsequential and that it had been rectified.

GE’s statement in this report was false, inaccurate and misleading. According to tendering rules, GE could not have been allowed to correct its financial bid. Further the language used by GE implies as if GE agreed with the Railways to lower its price. This is suggestive of an agreement between GE and the Railways and an acceptance by the Railways of GE’s lower price. Moreover, if GE never heard from the Railways about its tender and no official or unofficial communication in this regard was ever received, how did GE lower its price?  The report is dated 23 February 2009, the same day that the Cabinet decided to scrap the tenders. Therefore GE must have known before 23rd February that its bid had been rejected.  

During the meeting on 1 December 2009, I requested Mr. Eglash to show me the first half of this news report as he had handed over to me the second page. 
When Mr. Eglash handed over the first page to me, I read the internal GE email trail that this news report was attached to. The email trail originated from Delhi and forwarded the report to GE Corporate in Fairfield and to GE Transportation in Erie.
 The emails questioned - should we [GE] let this [the report] die a natural death or should someone speak with Montek [Dr. Montek Singh Ahluwalia] or with Mr. Ronen Sen.
  
I pointed out to Mr. Eglash that GE was compelled to respond to the statement from the Railway source and had made no voluntary disclosure about a technical mistake. And that the email trail showed that GE was worried and unhappy about the report. So concerned was GE in fact, that senior management was being asked to consider speaking with highly placed, influential and well-connected Indian officials who were not involved with the tender process. 
In light of the above, I disagree with Mr. Eglash’s statement that this Business Standard report shows that GE disclosed the material fact about losing its bid to the public, the media or its shareholders. 

14. In your letter dated 3 February 2009, you state that I myself have noted in several communications that “the technical non-compliance in GETI’s D-Loco bid was covered widely in the Indian press”. 


15. Indeed, my suspicion that Prat had started to target me and became hostile towards me after I learnt about and mentioned the 2009 bid mistake, was confirmed when I first read a news report dated 11 August 2010 that the diesel locomotive bid submitted by GE in 2009 was non-compliant.
 
16. However, a perusal of the numerous news reports filed contemporaneous to the events in 2009 shows a disturbing and curious feature. There is conflicting information attributed to and sourced from different interests sometimes in the same article. On the one hand there were statements in the press that GE had been awarded the tender or would be awarded the tender. There were arguments in support of why GE would get the bid. Some of these reports then hinted at different unidentified sources stating that there was a problem or a technical error with the GE bid. It was obvious that there were different sources feeding conflicting information to the Press.
 
17. Did anyone at GE at anytime provide information to the Press which GE knew or ought to have known to be inaccurate or misleading? Did GE omit to correct misleading or inaccurate information appearing in the Press?  This would be actionable misrepresentation or an actionable omission amounting to misrepresentation of a material fact? 
18. GE had the obligation to promptly and accurately disclose the news about its failed bid and the reason there-for to its investors and shareowners. There is no evidence that GE did this. Further, it appears that sources in GE and /or GE supporters in the Railways or in the Railway Minister’s office (acting at GE’s behest) were behind the misleading news reports.
 Moreover, there are statements in news reports filed in 2009 attributed to GE and/ or its employees including Prat Kumar which are materially false, misleading and inaccurate. GE also failed to correct misleading reports published in the Press even after it knew that its bid was non-compliant and had been rejected. 
19. A news report dated 20 February 2009 quoted GE’s partner BHEL. 

"We have signed the agreement with GE, but the setting up of the company depends on winning the contract from railways," said BHEL chairman and managing director K Ravi Kumar, while handing over an interim dividend cheque of Rs298 crore to the central government. 

GE has emerged the single bidder for assembling and supplying 1,000 dual-fuel locomotive engines to the Railways. The company is yet to receive the final order. "First, GE has to get the order for supplying the locomotives. Only then can we go ahead and form the joint venture," Kumar said.

…

Kumar refused comment on whether the tender would be cancelled because it received a bid from only one company.” 

Did GE know on 20 February 2009 that its bid was non-compliant and/ or had been rejected? 

20. There was a curious report published by Livemint on 23 February 2009. This was titled “Railways seeks CVC cover for $6 bn tender”. The report indicated a lot of background intrigue and lobbying and raised concerns of propriety in the award of the tenders. The Railways was stated to be considering approaching the Vigilance Commissioner to protect itself from being pressured. This report contained the following statements: 
“The Railway Board official cited earlier said a tender committee set up by the railways will scrutinize GE’s offer and then decide whether the price it quoted was reasonable or not. “The due process will be followed,” he said. 

… 

“We do have an objection to the project being awarded to GE,” said an official with one of the firms that were 
bidding for a tender. However, this executive added that he was unsure whether the company would take legal action. This person neither wanted to identify himself nor his company.

“There is no harm in the railways negotiating with a company if it turns out to be the only one to submit a bid,” said Arvind Mahajan, an infrastructure expert at KPMG. “They also have the prerogative of negotiating a price with the bidder. However, the concerns raised by other companies—of not having been provided enough time—is indeed an issue.””

February 23 was the day the Cabinet decided to scrap the tenders. GE would have known before this date that its bid was non-compliant and not being accepted. 
21. Prat Kumar was interviewed for a Business Today report dated 2 April 2009. This report contained the following misleading information: 

“In February, the government rejected GE Infrastructure’s financial bid to be a 51 per cent partner in the Rs 2,000-crore diesel locomotive factory in Bihar. The reason: GE was the only bidder!
And, within 18 days, the Union Cabinet changed its mind on the ownership pattern: instead of the government holding a 26 per cent stake, the factory would be fully owned by it.”

22. A news report was published by the Financial Chronicle on 14 April 2009. The report stated that BHEL and GE were planning to seek approval for setting up the locomotive factory. It stated that “The consortium is expecting to sign a formal agreement with the railways in the second half of 2009.” Both these statements were inaccurate and misleading and the same report recorded a denial by Ministry officials. 

This report was based upon information provided by BHEL, GE’s proposed partner. GE and BHEL had an existing MOU for this project. Once again GE was either responsible for the publication of this misleading information or actionably failed to correct it.  
23. A news report was filed by Bhupesh Bhandari on 22 May 2009. From its content and language it is clear that GE provided information and perspective for this report. It contained the following misleading information: 
“Still, GE has an axe to grind. Its proposal to set up a diesel locomotive plant at Marora in the Saran district of Bihar is stuck. In February, the Railways had invited bids for the project and GE was the sole bidder. EMD Locomotive Technologies, which was also in the fray, opted out of the race. On the ground that it might cause a political scandal just before the general elections, the Railways decided to scrap the bid. Instead, they suggested that they could build the plant themselves.”

This report further stated: 

“Whether the Railways will be able to match GE’s price is not known. The internal reserve price of the Railways was Rs 12.9 crore per locomotive. GE says its bid was below that. The bid document, prepared by the Planning Commission, said that the price would come down by three per cent every year. This advantage will be lost if the Railways put up the plant themselves.”

24. A news report filed by the Hindu on 18 September 2009 that interviewed Prat Kumar contained the following misleading information: 

“GE Transport, part of GE’s infrastructure operations, was the sole bidder for the project, to be located in Bihar at an estimated cost of Rs. 2,000 crore, but the project was dropped “without any communication to us,” GE Infrastructure President and CEO Pratyush Kumar said. The company is hopeful that the new Railway Minister takes interest in the project with multiple benefits and revive it. 

Speaking to The Hindu here on Wednesday, Mr. Pratyush Kumar felt that the Government was “not comfortable” in awarding the project before the elections as only one bid was received. But, it is natural as it required a company of GE’s scale of operations to pull it off,” he said.”

25.  There are other news reports from 2009 and 2010 that I rely upon but do not discuss here. 
26. It is therefore evident that GE was involved in some kind of improper/ illegal and/ or corrupt conduct pertaining to its financial bid for the diesel locomotive factory in February 2009. Further GE also violated provisions of the United States Securities Exchange Act and the regulations promulgated there-under by misrepresenting and/ or omitting to disclose material facts about the business, finances, value, performance and prospects of GE inter alia by not promptly and accurately disclosing the rejection of its bid in February 2009. GE also violated fair disclosure norms. This conduct amounted to a securities fraud.  
27. I have recently found out that a shareholder Class Action complaint is being heard in the United States District Court, Southern District of New York against GE and senior management officials including Mr. Immelt, Mr. Rice and Mr. Denniston.
 This complaint alleges that the defendants engaged in fraudulent activity by disseminating materially false and misleading statements and/or concealing material adverse facts. The complaint was filed on 19 March 2009 and covers the period 23 January 2009 to 27 February 2009. The complaint alleges that the defendants misrepresented and/ or omitted to disclose material facts about the business, finances, value, performance and prospects of GE which resulted in artificial inflation of the market price for GE common stock during the said period. 
28. The misrepresentations that I have complained about would be relevant for this lawsuit or similar complaints. An inference can also be drawn that Prat Kumar’s misleading statements to the Press signalling that GE received no communication from the Railways, and that GE did not get the tender only because it was a single bidder along with the suppression of the communication from the Railways were motivated by the institution of this lawsuit on 19 March 2009. GE was trying to cover up the misrepresentation and non-disclosure of the 2009 diesel loco failed bid.
 
29. The securities fraud that I describe, had a direct negative impact on my employment with GE. I found out information that could have uncovered the fraud and I was targeted because of this. When I joined GE, I was told that GE did not get the tender in 2009 because it was the single bidder. This was also what I heard from everyone I spoke to in GE India and in GE Transportation. Soon after joining, during a meeting with an official from the Railways I heard that GE had made a mistake in its financial bid and this was the reason GE did not get the tender. A few days later (13 May 2010), I mentioned the fact that a mistake was made to Gaurav Negi. The very next day I faced retaliation and targeting from Prat Kumar. He was extremely angry with me and publicly humiliated me and went to the extent of saying that I need not take responsibility for the Madhepura tender RFQ that was being prepared.
 He insisted that the only mistake in 2009 concerned the Power of Attorney. I even received a warning call from Arvind Subramanium, the Human Resources Manager. Prat Kumar continued with targeting me the next day (14 May 2010), and I asked him why he was being so hostile. I offered to quit if he was that unhappy with my work. Prat’s hostility continued on Monday and on Tuesday (17 and 18 May 2010) when he tried to blame me for a mistake that I was not responsible for. The harassment, targeting and retaliation that started with my finding out about the 2009 mistake and my mentioning it to Gaurav Negi, continued thereafter throughout my time at GE for this and other reasons.
 

30.  Once I raised a formal concern that I was being targeted for finding out about the 2009 mistake among other reasons, GE attempted to deal with my complaint by initiating a fixed/ rigged inquiry/ investigation where everything I shared was leaked to the persons I had complained against. I objected to this rigged inquiry/ investigation. I reached out for help to Mr. Denniston and the GE Corporate Ombudsperson. Instead of being provided help or an opportunity to be heard, I was immediately pushed out in violation of whistleblower protection laws. My contract was terminated in a humiliating fashion. No explanation or reason was provided. Mr. Denniston failed to let me know that he, Mr. Immelt and Mr. John Rice themselves had a conflict of interest in the matter. 
31. Given all of the above, I reject your finding that I could not have been targeted for this fraud. The enormity of the complaint and the fact that the top most management of GE would be accountable for this fraud, demonstrates exactly why I was targeted.    
Thank you, 
Seema Sapra 

Annexure A
Railways may scrap diesel loco bid

BS Reporter / New Delhi February 23, 2009, 0:41 IST

Railway Board to decide on the matter.

Within a week of floating tenders for setting up two locomotive manufacturing joint venture (JV) plants, one each for diesel and electric locomotives, the railways are likely to go for it alone.

While the railways got no bid for the electric locomotive manufacturing unit, they got one from General Electric (GE) of the US, for the diesel locomotive plant. 

The bidding parameter for both the plants is the price at which the loco would be supplied in the first year, after which the prices are to fall according to a pre-specified formula in the bid documents.

The diesel plant will produce 1,000 locomotives (in the 4,500 HP and 6,000 HP range) over 10 years and the winner will also get a repair and maintenance contract for these locos for another 15 years; the electric plant is to produce 800 locomotives (of 12,000 HP range).

A decision on whether the railways should go ahead on their own will be taken by the Railway Board later this week. Two years ago, when the railways first mooted the proposal to set up locomotive manufacturing facilities, they wanted to do it alone. But they were persuaded to go the public-private partnership (PPP) route and look for JV partners instead, since it would lower costs and also ensure better quality.

So, if this decision is taken, it will represent a complete U-turn in the railways’ philosophy over the past few years.

The ostensible reason why a section of the railways is in favour of manufacturing diesel locomotives on their own is that since there was only one bidder, there is no way of knowing if the price quoted is correct.

Electro Motive Diesel (EMD), the only other manufacturer of diesel locos in the world, asked for some more time in view of the global financial crisis.

This is also believed to be the reason why none of the three big global manufacturers of electric locos bid. Also, according to sources in the railways, there also appears to be some technical mistake in the GE bid.

When this was pointed out, however, the company said it was a mathematical error and has agreed, in writing, to accept that the price of its locomotives be lowered by the extent of the error — for all the locos. This adds up to around Rs 300 crore over the life of the project.

Prior to the bid, the railways set up an internal committee to examine what would be the cost if the plant was to be set up on its own.

Sources say the GE bid for diesel engines is below the cost arrived at by this committee. The Railway Board will now take a call based on this. The other option, apart from producing the locos on its own, is to import them for the next year and then call for new bids when global financial conditions improve.

�It might also raise questions about insider-trading. 


� That your misrepresentation of my complaint is intentional and deliberate is evident because when I spoke with Mr. Eglash on the phone on 30 November, 2010, he specifically mentioned that he had been told my initial complaint was that Prat Kumar had misled senior management. I clarified to Mr Eglash that since my initial reaction, I had spoken with Jamie Winget and Himali Arora and had conducted extensive research, and I was now of the view that a securities fraud was committed. This elaboration of my complaint is reflected in many emails including my email dated 20 September 2010 to Mr. Brackett Denniston.  I do not have a copy of my emails to Mr. Immelt, Mr. Denniston and the GE Corporate Ombudsperson that I sent on 9/10 September 2010 but I believe I mentioned and discussed the issue of a securities fraud in that email. 


� GE was eventually compelled to cut its dividend. It also lost its credit rating.  


� In a webcast to investors on 10 February 2009, Mr John Rice, GE Vice President, GE Technology Infrastructure discussed the $6 billion Indian Rail tender and JV opportunity as a driver for GE Transportation’s growth in Asia. Earlier a GE Press Release dated 21 October 2008 had informed investors about this business opportunity for GE: “GE Transportation, a unit of General Electric Company (NYSE: GE) and global diesel locomotive technology leader, and Bharat Heavy Electricals Ltd (BHEL) joined forces to compete for a 1,000 diesel locomotive tender issued by Indian Railways. GE was recently shortlisted by the Indian Railways to compete for this tender. GE and BHEL along with Indian Railways intend to form a Joint Venture company for this purpose.” GE issued a statement on 16 February 2009, the day it submitted its bid. Livemint in a report dated 16 February 2009 included this statement: “Confirming that GE had submitted a price bid, a GE spokesperson said, “We submitted what we consider a competitive bid for the diesel locomotive tender Indian Railways issued in September 2008... We remain cautiously optimistic that Indian Railways will consider our bid favourably. Next steps in the bidding process will be determined by Indian Railways and the government, we eagerly await their decision.”  


� For example, when GE Transportation announced that it had secured an order to supply 115 locomotives on 24 September 2010, GE shares rose 30 cents. 


� I was told this when I joined GE. All GE employees I spoke with (until I raised my concerns) stated this. 


� Karan Bhatia and John Rice were addressed on this email along with others. 


� Mr. Ronen Sen was at that time the Indian Ambassador to the United States. Dr. Ahluwalia is the Deputy Chairman of the Planning Commission of India. 


� I mentioned this news report to Deepak Adlakha and he told me to be careful of what I said in my complaint because I could not be sure what the Government’s reason for rejecting GE’s bid was.


� Even the Hindu Business Line report dated 25 February 2009 you mention contained conflicting information from different sources. It stated: “While the Ministry’s official position remains that there was a ‘technical snag’ in the GE bid, an official source said that the Railway Minister was not comfortable taking a decision on a single bid just before the elections.”


� These misrepresentations suggested that GE had been awarded or would be awarded the bid; or that there was no error in GE’s bid and the single bid issue was the only concern; or that GE had corrected its mistake; or that GE received no communication from the Railways and the bid was scrapped because of the elections and because it was a single bid.  





� Case No. 09 CIV 2566


� When I first searched Google for news reports in September/ October 2010, I did not find the 23 February 2009 Business Standard report. Instead I found all the later reports including those where Prat Kumar made misleading statements. However, once I mentioned the existence of these reports to GE, the Prat Kumar reports disappeared from Google search. I did of course save all the reports when I first found them. 


� Even at that time with no knowledge of these detailed facts, I sensed that I had made a mistake in mentioning the 2009 mistake to Gaurav Negi. 


�I intend to institute legal proceedings against Prat Kumar and GE for the harassment (including sexual harassment), retaliation and targeting that I faced at GE from him and from some others at his instance. I do not want to burden this response on the securities fraud issue with that detail. 
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